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Court of Appeals of the District of Columbia. 


No. 317.3. 

William P. Ryan, Plaintiff in Error, 

vs. 

District of Columbia. 


In I lie Police Court of the District of Columbia, March Term 

A. 1). 1918. 

No. 534,505. 

District of Columbia 

vs. 

William P. Ryan. 


Information for J io fat ion Police Regulations. 

Re it rememl>ered, That in the Police Court of tho District of 
Columbia, at the City of Washington, in the said District, at the times 
hereinafter mentioned, the following papers were filed and proceed- 
in^s had in the alxne entitled cause, to wit: 

March 22, 1918. Information filed. Plea: not guilty entered. 
Motion to quash filed, argued and overruled. Exceptions taken to 
rulings of Court on matters of law and notice given by defendant in 
oi>en Court of his intention to apply to a justice of the Court of Ap¬ 
peals, District of Columbia for a writ of error. 

March 27, 1918. Judgment: guilty. Sentence: To pay a fine of 
five dollars, and, in default, to he committed to the Washington 
Asylum and Jail for the term of fifteen days. Recognizance in^the 
sum of one hundred dollars entered into on writ of error to Court of 
Appeals I). C., upon the condition that in the event of the denial of 
the application for a writ of error, the defendant will, within five davs 
next after the expiration of ten days appear in Police Court and abide 
by and fierform its judgment, and that in the event of the granting 
of such writ of error, the defendant will appear in the Court of Ap- 
l>eals of the District of Columbia and abide by and perform its judg¬ 
ment in the premises. Wm. W. Stewart, Surety ° 
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March 28, 1918. Hill of exceptions presented, filed, signed, sealed 
and settled. 

April 8, 1918. Assignment of errors tiled. 

April 9, 1918. Writ of error received from the Court of Appeals, 
District of Columbia. 

Defendant’s designation for record on writ of error tiled. 


2 In the Police Court of the District of Columbia, March Term, 

A. 1). 1918. 

The District of Columbia, ss: 

Conrad 11. Syme, Esq., Corporation Counsel, bv Ringgold Hart, 
Assistant Corporation Counsel, who for the District of Columbia pros¬ 
ecutes in this behalf in his proper person, comes here into Court, and 
causes the Court to be informed, and complains that William P. 
Rvan late of the District of Columbia aforesaid, on the 80th day of 
January, in the year A. I>. nineteen hundred and eighteen in the 
District of Columbia aforesaid, being then and there the driver of a 
certain licensed public hack, to wit: an automobile, for the convey¬ 
ance of passengers for hire, did stop and loiter while seeking employ¬ 
ment with said hack on Fourteenth Street, Ijetween F street and 
Pennsylvania Avenue, Northwest, in a place on said Fourteenth 
street. Northwest, other than a part of said street set apart and desig¬ 
nated as a public hack stand by the Commissioners of the District of 
Columbia, contrary to and in violation of an — Police Regulations 
in such case made and provided, and constituting a law of the District 
of Columbia. 

CONRAD II. SYME, 

(Corporation ('onnsel, 

(Signed) Bv RINGGOLD IIART, 

Assistant Corporation Counsel. 

Personally appeared Maurice Collins this 22nd day of March, 
A. D. 1918, and made oath before me that the facts set forth in the 
foregoing information are true, and those stated upon information 
received he Udieves to l>e true. 

(Signed) R. B. GOTT, 

Deputy Clerk Police ('ourt of the 

District of Columbia. 

0 

I*Endorsed:] Filed Mar. 22, 1918. F. A. Sebring, Clerk Police 
Court D. C. 

| Endorsed:] Col. —. No. 0.84,505. Information. $40 Ret’d 
Mar. 27, 1918. District of Columbia vs. William P. Ryan. 8/28/18 
Bill of exceptions filed, signed, sealed and settled. Apr. 8, 1918, 
Assignment of errors tiled. 8/22 Motion to quash filed, argued and 
overruled. Notice of app. & W. of E. j>. n. g. Violation Police 
Regulations. V itnesses: Apr. 9/18 Writ of error received from 
Court of Appeals. Maurice Collins, Hack Inspector Officer. 8/27 
o—15 Notice of motion of Appeal & writ of error. 4/9/18 Defend¬ 
ant's designation on writ of error filed. 4/5. 
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3 In ,lie Pol'te Court of the District of Columbia. 

t 

No. 534,505. 

District of Columbia 
vs. 

William P. Ryan. 

Motion to Quash the Information. 

Now comes the accused, William I*. Ryan, through his attorneys, 
and moves (lie Court to quash the Information filed in the above- 
©ntltlecl cause, on the following grounds, among others: 

.-^ information does not refer to, nor mention, nor iden- 

lty the numl»er, or numliers, article, or articles, of the Police Regula¬ 
tions of the District of Columbia under which said Information is 
filed. 

2. That the Police Regulation, or Regulations, under which this 
Information is filed, so far as automobiles are concerned, has, or have 
l>een superseded by the Act or Acts of Congress relating thereto 
-h 1 fiat the Police Regulation, or Regulations, under which this 
Information is hied, so far as automobiles are concerned, is or are 
null and void because the same so far as it, or they, attempt to regu- 
late automobiles is not or are not, authorized bv any law in force in 
the District of Columbia, 

4. That the Police Regulation, or Regulations, under which this 
Information is filed, so far as automobiles are concerned, is, or are 

null and void because inconsistent with the Act or Acts of Congress 
relating thereto. h 

5. Because the penalty provided for in the Police Regulations for 
the \iolation, or violations, of said Regulations is, so far as autonio- 
biles are concerned, contrary to and inconsistent with the penalty pro- 

rA? r ,n * 10 or Acte of Congress relating thereto, 
b- I hat the Police Regulation, or Regulations, under which this 
Information is filed, so far as automobiles are concerned, is, or are 
null and void l>eoause not promulgated and published in conformity 
with the Act or Acts of Congress*. J 

7. That the Police Regulation, or Regulations, under which this 
nformation is tiled, so far as automobiles are concerned, is, or are, 
unconstitutional, null and void, depriving the accused of propertv 

the laws < UC * >r ° CeSS of Iaw> and denying him the equal protection (if 

K. I hat the Police Regulation, or Regulations, under which this 
Information is hied, so far as automobiles are concerned, is. or are in 
conjunction with other Police Regulations, unconstitutional, null and 
void, because discriminatory in favor of those holding special permits. 

*t I hat the Police Regulation, or Regulations, under which this 
Information is filed, so far as automobiles are concerned, is, or are 
null and void for uncertainty. 

10. That the Police Regulation, or Regulations, under which this 
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Information is tiled, so far as automobiles are concerned, is, or are, 
null and void. l>ecause unreasonable. 

4 11. That the Police Regulation, or Regulations, under 

which this Information is tiled, so far as automobiles are con¬ 
cerned. is. or are. unconstitutional, null and void, because the Com¬ 
missioners of the District of Columbia do not enforce tbe same equally 
against certain hotel and taxicab corporations, and because said 
preferential, unequal and discriminatory enforcement as aforesaid 
constitutes an attempt on the part of said Commissioners to create, 
without promulgation and publication in accordance with law, a 
Police Regulation and to enforce tbe same, when the same would l>e 
unconstitutional, null and void, if directly promulgated and pub¬ 
lished by them. 1 

12. r I hat said Information does not state a misdemeanor under the 
laws in force in the District of Columbia. 

.Id. That said Information charges the accused with tbe com¬ 
mission of more than one offense. 

14. I hat said Information should charge tbe time of day or night 
of the date, at least approximately, at which it is alleged the alleged 
offense or offenses were committed. 

b>. That said Information is vague and uncertain in that itdoesnot 
state on what part of 14th street, mentioned in the indictment, the 
alleged offense or offenses were committed. 

It). I hat said Information is defective and insufficient in that it 
does not charge that the actx of tbe accused complained of was ob¬ 
structive to the general public. 

17. That said Information is defective and insufficient in that it 
fails to set out tbe acts committed bv the accused which constituted 
tbe conclusion of “seeking employment alleged therein. 

DANIEL \V. O’DONOGIIUE, 
ARTHUR A. ALEXANDER, 
ALBERT D. ESIIER, 

Attorneys for William l\ Ryan. 


° In the Police Court of the District of Columbia. 

No. 534,505. 

District of Columbia 
vs. 

William P. Ryan. 

Bill of Exceptions. 

. that the alx>ve-entitled case came on for hearing 

m the Police Court of the District of Columbia, (being argued and 
tried, by consent of counsel, together with the case of District of 
Ulimibia p. Leo P. Connors, No. 534,504, and the case of District 
of Columbia vs Charles Lempkie, No. 534,503), on the 22nd day of 
March, 1918, before Hon. Alexander R. Mullowny, Judge of said 
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V° urt \. 'V ,1 ^? u i H>n . the s,lid ! l,roc Pendants, through their counsel 
respectively filed written Motions (identical in each case), and orally 

rr 1 A° n 01 ! 1 ’ tG H ,u r h t lc . P0H I M ! Ptive Informations (identical in 
, J? ca>e \ gainst them, and said Motions were argued hv conn- 

ff.nh’h?"'' lefo ! , ‘ ,w,b '- f 1,1 »nrnineiit living based on the grounds set 
>rth m siud wntten and oral Motions, including the ground that said 
Informations; d*d not negative the faet of said defendants holding 
s|kx nd i>emiits under see. 42, Art. XII, of the Poliee Regulations 
and the ground of the unrnisonaMeness of the Poliee Rcndations in 

•mT( I> 0< | l, V h< V""i"! HT, ’ f I*" 1 *!'*'elands provided for licens^l passenger 
f,,r Jure; and the Court thereupon formally overruled 
Mud Motions and sustained said Informations; to which ruling, action 
and order »i the Court (he said defendants, through their counsel 
lospcctivelv excepted on the grounds set forth above, enumerating 
them and res^ct'veh- gave notice in o|«n Court of their respective 
intentions to apply to the Court of Appeals of the District of Columbia 
for a \\ nt of hi rer to review the same on said exceptions. 

And Iheicupon Ihc said defendants, having l>een tird dnlv *ir 

... 

witness M u kick Collins, who having Is,.,, lire, ilulv slorn! (tiffed 
n,,"^llows: That he is a member of the Metropolitan Poliee 
epart-ment, and the hack inspector of said District, and was 

(hive dXmkn s C W n l daV r» f ^ nmr >i l!MH > ,,nd >' e know the 
honipkie' liU " • I!vun ’ Lco P- Connors and Charles 

dt was conceded hv eounsel for said District and hv counsel for 
said defendants that said defendants are licensed hnckmen licensed 
diners of licensed public passenger automobiles for hire - and that the 
ofla-ml records of the License Office of the Commissioners of the Ws! 

o Columhia show that for the fiscal vear ending June 30 1918 

there have l*on issued hv said Office 1,018 licenses for public vehicles 
f r hire, and that, of said 1,018 licenses, 718 were issued for passenger 
a i omohdes for lure similar to the licenses issued to said defendants 
202 licenses were issued for “Jitney” automobiles, 02 licenses for 

biles - •indVh-oVhc p p” i!™’ "i",'- ' !<i lll ' cnsw for sislrt-eeeing automo- 

;2 '*| dc fo1 ;- 2 JH'Wfc stonds for license,! a„tomobil«ff£ 

hue, • imilar to those of said defendants, with spaces for 97 of such 

mitomohiles and provide for 31 public stands for licenced hoi4 

drawn vehicles tor hire with some* for 1 , , I 1 OIVe 
vohiclcs). s I>ates lor lo4 of such horse-drawn 

11 10 ''ilness further testified that lie was on duty on said date and 
alK>ut 12:20 he was on the southeast corner of 14th St and Penna 

Vm ’ infe 0 ^ vcln(>les standing on 14th St “a little north* 
of the \\ illard Hotel door”; that he did not know who was there at the 
tune and he “went over to the southwest corner, and 5 from 
thereto the northwest corner, across the Avenue. Will Ryan’s vehicle 
" as the firs * one towards Pennsylvania Avenue, * * ‘ * on 14t p 
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street that Kyan had on his public vehicle badge issued by the Dis¬ 
trict of Columbia, lie also had his public vehicle nuinl>ers on his car. 
He did not have anv “For Hire" sign on his car. That public hack- 
men arc issued a “license, personal character license and identification 
card, and also a license that comes with the badge’’, but “on this par¬ 
ticular occasion 1 did not look at the license’’. 

“Q. How long did yon see him there? A. lie was there just while 
I was going from the southeast corner /f 14th and Pennsvl- 
7 yania Avenue across 14th street to the southwest corner, and 
from there to the northwest corner. 

( J- And approximately how long would you say that took you? A. 
A couple of minutes.” 

4 hat when he reached the northwest corner “the three vehicles were 
standing parallel with the curb, right within a few feet of each other” 
and the three drivers, William P. Kyan, Leo P. Connors and Charles 
Lempkie, the defendants in these cases, were there at the same time. 

“Q- Tell the Court what you saw them do? A. 1 spoke to Mr. 
Kyan and asked him if he knew he was there in violation of the law, 
and he said M thought it was all right. Mr. Collins, in the absence of a 
taxicab, to stand here'. I said, ‘No, Will, you cannot do it’. I di¬ 
rected him to go to the station and put up collateral, which he did.” 

1 hat Connors was driving a Ford, a public vehicle, an automobile, 
and had his badge on that was issued by the District of Columbia, a 
hack badge, a. badge as a license for a public vehicle. He had tiie 
numliers on his lamps, (such numliers indicating his automobile as a 
passenger vehicle for hire), and he also had his sign on his car “For 
Hire . That he told Connors to go to the station house and leave 
collateral; that Connors did not say anything to witness. 

“Q- H""' l°iig did you see Mr. Connors standing there with his 
automobile? A. The same time Mr. Kyan was there. 

D ns concerns Charles Lempkie. How long did you see Mr. 

Lempkic there? A. He was the third vehicle, and was there at the 
same time as the other two. 

( L Standing at approximately the same place? A. The same 
place.” 


That he noticed Lempkie had his hack badge that was issued by 
the District for a public vehicle; he wore his Uidge, and the numbers 
were (Hi his lamps, and he also had a sign on “For Hire”. That he 
told IiCmpkie he was there in violation of law and went in his car 
and rode with him down as far as No. 1 Station House. That all 
three vehicles were there approximately a couple of minutes. 

I pon cross-examination, the witness testified he was coming from 
the District Building, and when he reached the southeast corner of 
14th street and Pennsylvania Avenue he looked from there and saw 
these three automobiles there, and they were standing still; that he 
did not see them when they came there", and they were standing still, 
and he could not tell how long they had been there, and that 
<S ho is positive that he did not see them come there and stop; 

that there were no other vehicles on that west side of 14th 
street, in that vicinity; that “these three vehicles were not obstructing 
traffic in any way”, and “there was plenty of room for traffic to go 
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south on 14th Street”, and the three men “were sitting j ust ouietlv” 
ln * e f ™ nt tIle automobiles when he came up* 01 ^ 

Q. Doing nothing? A. No, sir. 

-,V* Tiiere wa f uo sound or motion on their part thev were iW 
q " r' y? . ; V - Just 8ittin « "'ere quietly, Vos."' J 

had rii&pvj "Sr/ 8 «" < For *>u.l the other two 

! , 1 ,,r , tt'fe ; that where he saw them was not •. 

hark stand; that he did not. time (lie length of time lie saw them 
stamhng there, hut just approximated it took him twominute?"to « 
from the southwest corner to where they were”, and “that is all iL 
time 1 saw them standing there”. ' 1 18 1,11 ,lie 

There was no further testimony of the witness. 

Whereupon the said District, to further maintain the issues on it* 
part joined as to each of said defendants, produced as a witness \m,i 

That U r ,N '’ Y' ho hav i n ? '*»**. «** dulV\sworn, t^iH«Vn,ltows 

I hat he has charge of the taxical>s at the Willard Hotel mi i 1 1 

charge of then, on the 30th day of Januar>- 19^ J .en he was^ 
duty there; that he knows Leo I>. Connors and William P P-..Y 
d^s not know Charles Lempkie; that 1 "iX^ConnoTandfe'on 
the 30th of January on 14th street northwest. 

do?” J e " e CoUrt Where you 8mv ,lie, u- and What you saw them 

ms* * 

behind 1dm and lfe h5T“Por ILre”"si'gn on '^j^yub'ie vehicles 

mtmher'onlt iC,e 

ti ’. « L yOU if e them wl . ien *bey came there? A. No sir » 

1 hat after all our mftchine< hnrl (mno” 1 1 ’ 

' f *isrxK; d 

9 tion Q 'caI°vou a nof" I !°" lon K .V‘>" had them under observa- 

them, only’when Mr Collins wall l ‘ " "V* |m , v an - v attention to 

“ d 1 

inp? A. MS” " re ,h « ... S»PI»J « mov- 

sylvan la Avenue north of the east door of the nlf °{ Ien ','' 
the closed door”; that “when our m^inL a e gone^we w'alk Zv* 

or walk into the hotel, or down the street and , A alk a '' a >- 

machines come up there and ston” ..ml J not see t,lese 

yf* & s?£ss 
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not from the adjoining buildings around there; that at that time there 
were not anv of the Federal taxicabs there,—it was about train time; 
that these men were there not far apart from each other; very close, 
but they were standing there just like the Federal caljs stand there, 
in the same way. 

That witness is employed “by the Willard Hotel Company and the 
Federal Taxicab Company”. 

“(J. Who pays your salary? A. The Federal Taxicab Company. 

Q. Are you not, as a matter of fact, just employed by the Federal 
Taxicab Company? A. No, I am employed by the Willard Hotel. 


They l>oard me. 

Q. They l>oard you? A. Yes, sir. 

Q. Is that all they do? A. They do lots of other things. I don’t 
think I would have to tell you what they do for me. 

10 Q. I do not want to l>e inquisitive. A. That is personal. 

Q. I do not want to 1 h‘ personal. 1 just want to bring out 
the facts in so far as they pertain to this case. You receive your salary 
from the Federal Taxicab Company? A. Yes, sir. 

That the Federal Taxicab Company is a separate corj>oration from 
the New Willard Hotel Company; that they have two or three cor¬ 
porations; that “the company that o]aerates at the New Willard is the 
Auto Livery Company”, which leases, the witness thinks, cabs to the 
New Willard Hotel, but he does not know the arrangements; that he 
knows the arrangement whereby the New Willard gets 15 per cent 
(of the taxicab fares paid to the Federal Taxicab drivers or to the 
Auto Livery Company drivers) just as common talk, which is the 
same way he knows about this so-called leasing.—which is what he 
meant by the leasing. That, while he would not swear to it, he would 
say that so far as he knew the general arrangement is that “the 
Willard gets 15 jkt cent of the fares charged to users of those cai)s of 
the Federal Taxicab Company on the west side of 14th street”. 

There was no further testimony of the witness. 


Whereupon the said District, to further maintain the issues on its 
part joined as to each of said defendants, produced as a witness 
Robert L. Sanford, who having been first duly sworn, testified as 
follows: That he is employed as a footman by the Willard Hotel 
Company, and does duty at*the 14th street entrance, that is, the east 
side of the Hotel, and was doing duty there on the 30th day of Janu¬ 
ary, 1918; that he knows Iveo P. Connors and William P. Ryan, de¬ 
fendants in these cases, but does not know Charles Lempkie; that on 
that date he saw Connors and Ryan; 

“Q. Where did you see them? A. Right on the taxicab stand 
there. 

Q. W hat taxicab stand? A. The Federal Taxicab stand. 

Q. The Federal Taxicab stand? A. It may l»e. The hotel stand 

there. 

* * * * \ * * * 


11 Q. How long did you see them stand at this place that is 

usually occupied by the Taxicab Company? A. 1 do not re¬ 
member seeing them come there at all. When I noticed them Mr. 
Collins was on one of the cars driving away.” 
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«r,Ti‘ n i "T‘ he th , at saw of them, and tliev were then 

°r" ,n^: n t d , the 0ther ’ that l ,e v ever reall Y notieed anything whether 
Kjan had his sign on or whether he had „n his badge or anvtlW 

nlsait it ; that there were three machines, and lie identified two'of the 
drivers as Connore and Ryan, and did not know the third one 
l non cross-examination, the witness testified that the first time he 
r: >«* !**'<* was after they were under arrest! and Mr Collins 
.l then taking them to the station house, and the three machines 
vcre then in motion heading down 14th street ; that lie did not, see 

e !"w wTw ',e.T ih? ‘i'***’ nor . standin g ‘••ere, and the only thing 
uin . i ■ * va " cre "loving away under arrest, going down 

s eet., and lie did not see them at any time standing there 
I here was no further testimony of the witness. 

And the aforegoing lieing the substance of all the evidence adduced 

' mm ' J 11 ' ,e Government s case, your I lonor”. 

J hcrcuiK.n counsel for said defendants moved for an acquittal as to 
each of said defendants, on the around* set forth in tlm w r * 
quash the Informations, written and U oral,TntuiTeniUng tlie^sanie n and 
othenj. and including the grounds that there was no evident haC 
ejer to sustain the charge of “loitering”, or of “stopping or of 
lot enng and stopping”, and that the evidence tended to show- onfv 
standing for about two minutes without any stopping or lowering 
nd that there was no evidence whatsoever to sustain the clnree tleTt 
any act complained of was done “while seeking ^ 

ti/ fV ( fi' as n<) e V (len( * e whatsoever tending to show any ol>*truc 
t on of traffic or to the public on the part of the said defendants and 
hat the evidence affirmatively showed that there had not been in 
fact any oMruction of traffic or to the public on Jhe jJrt of the said 
defendants, and that the evidence showed alleged Police Reg 
1- u ations m operation and as enforced by said District to he 

=.i.K.. ."". 

I hereupon the Court overruled said Motions for acquittal .s to e„,.|, 
(lefendaiit ; and thereupon counsel, on behalf of end?of said defend- 
ant. then and there noted exceptions to the Court’s ruling and action 
basing said exceptions upon each of the grounds hereinlJore si^ihed 

On P JTTt U ‘ S . Uld " ri " cn md Motions and argument o 
i ash the Informations and as the grounds of said Motions for no 

quitta , enumerating said grounds, and then and there stood upon 

nmsl .nTu "° O f"! lony l,oln « atldueed on behalf of said defend" 
ant.), and then and there gave notice of applying to (he Court of 

Ap|sails of (he District of Columbia for a Writ „f Error to review t^ 

tenc^'.'f r "!! n p S r nd n < ' t !2 ns ,,f thc Court « nd the judgments and sen- 
.,, o Ud 01, (1 Court as to each of said defendants. 

All of the aforegoing proceedings were had, and all of said eveen 

tions were duly noted by the Court at the trial. And thereupon the 

said defendants, through their counsel, prayed the Court to settle 

sign and seal this, as a Bill of Exceptions as'to each Kd defend! 

ants, to ha\e the same force and effect as to each and every exception 

above-stated as though the same were set forth in a separate Bill of 

2—3173a 
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Exceptions; which request was granted, and accordingly the Court 
settles, signs and seals this Bill of Exceptions (which has been settled 
by agreement of counsel for said District and for said defendants) to 
have the force and effect aforesaid, now for then, this 28 day of 
March, 1018. 

ALEXANDER R. MULLOWNY, [seal.] 
Judge of the Police ('ourt of the 

District of Columbia. 


Id In the Police Court of the District of Columbia. 

No. 534,505. 

District of Columbia 
vs. 

William P. Ryan. 

Assignment of Errors on Behalf of Defendant. 

1. The Court or ml in overruling the Motion to Quash the Informa¬ 
tion, and in sustaining the Information, before trial. 

2. The Court erred in overruling the Motion to Quash the Informa¬ 
tion, and in sustaining the Information, after hearing the testimony, 
at the close of the District’s case. 

3. The Court erred in overruling the Motion for acquittal of de¬ 
fendant at the close of the District’s case, and in finding the defendant 
guilty, and in sentencing him. 

DANIEL W. O’DONOGIIUE, 
ARTHUR A. ALEXANDER, 
ALBERT D. ESHER, 

Attornegs for Defendant. 


14 In tlie Police Court of the District of Columbia. 

No. 534,505. 

* 

District of Columbia 
vs. 

William P. Ryan. 

Defendant's Designation for Transcript of Record. 

The Clerk of the Court will please include, in making up the Tran¬ 
script of Record for the Court of Appeals of the District of Columbia 
in res|K>nse to the Writ of Error allowed in the above-entitled case, 
the following, namely: 

L Copy of Information, including exact copy of the entire endorse¬ 
ment on back thereof. 
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•t Com’ r!f Km'T v Quash tho Information. 

V* r»°^' * °f Exceptions. 

:• Copy of Assignment of Error, 
o. Copy of Writ of Error. 

p 1>y t 1 *is Designation for Record. 

" ..* .."-in,.. 

Motion to Quash Information filo<I. 

Motion to Quash overruled; Notice riven in onen ('„«n t 
intention to apply for Writ of Error 1 CoUrt ° f 

lefendantarraiKned, .uid pleaded “Not Gniltv” 

1 Sir >f and en fo‘ nt a ‘ d08C " f I,*®- ruse to Quash 

Xo.r Sn () , ; SuSTf “V ^? ot ' on overniled; 

Writ of Error. m 1 * ° f ,n ‘ en,lon *° apply foi 

•Judgment and sentence. 

Hwognizance given, with surety. 

ASmifSoiTrS'aU!*"* 1 ' " ,w *"■' 

\\ rit of Error received from Court of Anneals 
defendant s Designation for Record filed 
Return made to Writ of Error. 

X. i our certificate. 

DANIEL W. O’lXINOCJIUE 
ARTHUR A. ALEXANDER 
ALBERT I). ESIIER., 

Attorneys for Defendant. 

l-> United States of America, ss: 

ant, (Information No STmarifi '“V *1 ^ an - defend- 
the great damage of the said defendant* » lath , Iia PI>ened, to 

We }>eing willing that error if <in ‘ i.f.A , >v Ills complaint appears, 
rected, and full and speedv iiisticA dUl t \ s ! lou,d 1>e duly cor- 
behalf, do command you' if fudgmenU* in this 

under your seal distinctly nnil thep ? ,n 1 « lven > that then, 

ceedings aforesaid with n "ii *1 ^ ■ V()l . 1 sen< l the record and pro- 

of A P fffflfflSi»'hiT , ( r thc sun,e ’ to the u'.'rt 

you have the *une in he S ri f " w \‘ h this " rit " » that 
within 15 days from the date hoi 1 . Api ^ at Washington, 
aforesaid being inspected the said foilrt V\° m *i° r( and proceedings 
to lie done therein h> corr^t hat ermr T y eause furt her 

""" IIonoraU e Co„»,„,; ne J. Smyth, Chi«f ot , t „, 
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WILLIAM P. RYAN VS. DISTRICT OF COLUMBIA. 


said Court of Appeals, the Oth day of April, in the year of our I»rd 
one thousand nine hundred and eighteen. 

[Seal Court of Appeals, District of Columbia.) 


HENRY W. HODGES, 

Clerk of the ('ourt of Appeal** 

of the District of Col urn bin. 

Allowed bv 

CONST ANTI NE J. SMYTH, 

Chief Justice of the Court of A ppeah 

of the District of Columbia. 


| Endorsed: | 

Court, D. C. 


Filed Apr. 0, 10IS. 


F. A. Sebring, Clerk Police 


Hi 


In the Police Court of the District of Columbia. 


I xited States of America, 

District of Columbia, as: 

I, F. A. Sebring, Clerk of the Police Court of the District of Colum¬ 
bia. do hereby certify that the foregoing pages, nuinliered from 1 to 
14 inclusive, to he true copies of originals in cause No. 534,505 
wherein the District of Columbia is plaintiff and William P. Ryan 
defendant, as the same remain upon the files and records of said 
Court. 


In testimony whereof I hereunto subscriU* my name and aflix the 
seal of said Court, — the City of Washington, in said District, this 
13th dav of April, A. D. 1018. 

F. A. SERI? I NO, 

Clerk Col ire Court Dint, of Columbia. 

Endorsed on cover: District of Columbia Police Court. No. 3173. 
William P. Ryan, plaintiff in error, vs. District of Columbia. Court 
of A p| tea Is. District of Columbia. Filed Apr. 13, 1018. Henry W. 
I lodges, clerk. 
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Jin tlyr (ttmtri of Apprala 

OF THE DISTRICT OF COLUMBIA 

OCTOBER TERM, 1918. 

WILLIAM J\ RYAN, ] No. 3173. 

Plaintiff in Error. 

No. 11, Special Calendar. 
i8 ' "In Error to the Police 

THE DISTRICT OF CO- Court of the District of 
LCMBIA. Columbia. 

J o 

CHARLES LEMPKIE, No. 3174. 

Plaintiff in Error, 

No. 13, Special Calendar. 

1 | In Error to the Police 
THE DISTRICT OF (3)- Court of the District of 
LCMBIA. j Columbia. 

BRIEF OF PLAINTIFFS IN ERROR 

MEMORANDUM AS TO RECORD AND BRIEF 

By order of this Honorable Court, entered on April 
19, 1918, permission was granted to dispense with the 
printing of the Transcript of Record in Case No. 3174, 
and to file only one joint brief on behalf of Plaintiff in 
Error for the two Cases, No. 3173 and No. 3174, because 
the Informations, Motions to Quash the Informations, 
Bills of Exceptions, Assignments of Error, and Trans¬ 
cripts of Record, are identical in each case of said two 



cases, with tin* exception, of course, of the respective 
captions. 

STATEMENT OF THE CASE 

• 

On March 22, F.HS, three identical (hut separate) In¬ 
formations were tiled in the Police Court of the District 
of Columbia, one against William 1\ Kyan, Plaintiff in 
Error herein. and hereinafter referred to as “defendant 
Kyan," one against Charles Lempkie, the other Plaint it! 
in Error herein, and hereinafter referred to as “defend¬ 
ant Lempkie", and one against Leo P. Connors, herein¬ 
after referred to as “defendant Connors". These Infor¬ 
mations charged that each respective defendant on *Ian- 
uarv 30, PUS, in said District, 

“being then and there tin* driver of a certain 
licensed public hack, to wit : an automobile, for 
the conveyance of passengers for hire, did stop 
and loiter while seeking employment on Four- 
teeth Street, between F Street and Pennsylvania 
Avenue, Northwest, in a place on said Fourteenth 
Street, Northwest, other than a part of said street 
set apart and designated as a public hack stand 
bv the Commissioners of tin* District of Colum- 
bia, contrary to and in violation of an — Police 
Regulations in such cast* made and provided, and 
constituting a law of the District of Columbia." 
I K. 2). 


Immediately upon the tiling of said three informa¬ 
tions each of said three defendants tiled identical (but 
separate) written Motions to Quash the Informations, 
setting forth therein seventeen reasons as grounds 
thereof ( K. 3-4 i, and said seventeen grounds and other 
"rounds were aripied bv counsel ( K. •”> >, and said Police 
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* * 'hereupon immediately overruled said Motions 
"".'I SUSt : line . <I t, "‘ Informations, to which action and 
' " i«ff «»f said Court the three defendants excepted 
and each defendant,'respectively, gave notice in open’ 

•an t of his respective intention to apply to this Hon- 

•aal.le Court for a Writ of Error to review the same 

< K. .)). 

Thereupon said three defendants, having been ar¬ 
raigned, each pleaded “Not Guilty,” and tl.ev were tried 
together by said Police Court/without a ju.'-v , I{ 5) 

At the , lose of aI < the evidence offered bv the District 
to maintain the allegations of said Informations (the 
substance of all said evidence being set forth in the 
Ihl of Exceptions, It. <», each defendant, respectively 
...■ally moved said Police Court to Quash the Informa- 
!"" against him and for an acquittal as to him (on 
he grounds set forth in the tiled motions and as set 

. . ' f 10 Bl11 " f Exceptions, and as hereinafter 

uigtiH in this brief); and, upon the overruling of said 

■ otion by the Court, duly excepted and again gave 

notice in open court of his intention to apply to this 
Honorable c„,„, „ w.l, ^ ““ 

'•ul.ngs and action of said Police Court (It. !)) ; and, 

S anding upon their said motions, introduced no testi- 
monj in their own behalf (R. 9). 

Subsequently (said Police Court having held the 
matter of judgment and sentence in abeyance in order 

• o\\ defendants time to prepare Rills of Excep¬ 
tions), said three defendants were found guilty by said 
Court and sentenced (R. 1); and each defendant, re- 

CourTo?b ' V / X - ePted ’ 11,1,1 affaiu * aV( * “otice open 
fm w !' 8 ,', ""” 1 *° aPPly to this Honorable Court 
f a ^ nt of *<> review his case. (It. l., 

It having been agreed between counsel for the District 
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a „d counsel for said three defendants, with the ap¬ 
proval of said Police t'ourt, that the execution of sen¬ 
tence against the defendant Connors should abide the 
action of this llonoralde Court in the case against the 
defendant Lempkie (the evidence as to these two de¬ 
fendants being practically the same), applications for 
Writs of Error were made to this Honorable ( ourt by 
only the defendants Kyan and Lempkie; and said Writs 
having been allowed by this Court, the cases of de¬ 
fendants Kyan and Lempkie are now before this Court 
for review. The Kill of Exceptions is the same in each 
case, and contains the substance of all the evidence 
that was given against all three said defendants, us they 
were all tried together (K. 5), and, as hereinbefore 
stated the Informations, Motion, Assignments of Error, 
etc., are identical in each case. 


ASSIGNMENT OF ERRORS 
RELIED UPON BY PLAINTIFFS IN ERROR 

“1. The Court erred in orerralini/ the Motion 
to Qnaxh the Information, and in xnstaininti the 
Information before trial. 

“2. The Court erred in overruling the Motion 
to (Jnash the Information, and in sustaining the 
Information. after hearing the testimony at the 
close of the District's ease. 

“3. The Court erred in overruling the Motion 
for ac(/nittat of defendant at the (dose of the Dis- 
tnet's ease , and in finding the defendant guilty, 
and in sentencing him." (H. 10.) 







ARGUMENT 


• ' ‘"<>>»«'tion* do not refer to, nor mention, nor 

identifi, the number or number*, article or 
in tide* of the Police Itei/ulations under irliieh the In- 
formation# were filed. (K. 3 , 5 , 9 .) 

Ar the very outset of the ease against the defendants 

le ;' not 8Uffl ‘ ie “tl.v iufonned of the exact nature 
of the charge against them. 

An information differs from an indictment in that 
m the latter it is sufficient to set forth actions of the 
utilise and allege those actions are contrary to and 
in violation of a statute, without specifically giving the 
itle of the statute, or reference to it hv page and 

v :: ,u ". . s< ‘ , ti,m " f f"' statutes, hui it is other- 

\\ ise as to Informations. 

While the Courts take judicial knowledge of public 
statutes, they do not, as this Court has repeatedly held 
take such knowledge of municipal regulations.' The 
alter, when relied upon, must he sufficiently pleaded • 

I>. C. v. Petty, 37 App. D. O., 156. 

The Informations, on their face, should have made 
known to the defendants what section of alleged Police 
Regulations they were charged with violating. A copy of 
t ie Informations, and endorsements thereon, is set forth 
in t ie Record (p. - I, and the side reference to the Police 
icgulations is that the acts complained of were done 
“contrary to and in violation of an — Police Regulations 
in such case made and provided, and constituting a law 
of the District of Columbia,” and the endorsement: 

N lolation Police Regulations.” It is respectfully sub¬ 
mitted, that from this general statement, even with the 
help of the preceding language alleging actions claimed 
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to be a breach of the Regulation* .t » *s. « 

point definitely to the section or secfons oMheRegu 
lotions which the District claimed were x.olaU. . 

'^The informations themselves, by the blank space left 

before the words “Police Regulations - 

show that the specific section and article of the K«V«'« 

tZ U.v, iiisertiil in .1- l.tanu...™"- 

When the Motions to Quash the Informations we e 

u-d below on this point before tin- trial Jit. •'!, 
would have been a simple matter for the 
sel to have then and there by insertion applied < 
number and article of the regulation under 
was hrimnng the defendants to trial, or. if such amen. 

"r,i„ ™.m "»«■ *.»*.«. 

..mi.. 0.1.1 Mol " ' 

tifvinsr tlit* regulation. 

Even after the trial in the instant cases and not¬ 
withstanding the deficiency of the lnformat.on on this 
point' was again urged after trial t K. »>. » 

‘he llill of Exceptions, nor in the records of the 1 o n. 
Con ft as set fo V th in the Transcript brought up to tins 
there be found a reference to wlmt pat 
ticnlar regulation or regulations of the Police Kegu- 

guilty of violating. The judgment entered fixe days 
after the trial was simply : “Guilty. t K- 

Berry on Automobiles tl«l«>. -<> Etl - S<M - 

892: 

“When alleging the breach of an ordinance, 
the complaint must refer to and identify the or. i- 
nance alleged to have been violated: .itmg 
Darker v. New York, 17 Wen.l., !!>!>• 
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I 


Archibald's Criminal Practice and Pleading, 
Vol. 1, p. i>8ti (7th Ed.) : 

“A complaint for a violation of a cit.v ordi¬ 
nance should refer to the ordinance and section 
upon which it is founded, and should substan¬ 
tially set out the provisions whose violation is 
complained of, and a reference to a wrong ordi¬ 
nance will vitiate the proceedings.” 


An examination of all the many alleged Police 
Regulations discloses that, from the language of the 
Informations alleging actions of defendants claimed to 
be a breach of the regulations, it might have been pos¬ 
sible for the District, at its option, on trial, to contend 
that defendants were guilty of violating one of several 
regulations. It is immediately realized that this was 
a grave injustice to defendants, as they were, beyond 
doubt, entitled to he apprised before trial of the exact 
regulation they were charged with violating and also 
the informations should have “set out the facts consti¬ 
tuting the offense with sufficient clearness to apprise 
the defendant of the charge In* is expected to meet.” 
Hunter et al. v. I). (’., 4ti W. L. Rep., 149. The possi¬ 
bility of defendants being tried as stated above, for 
breach of one of several regulations, is discussed under 
the.'lrd ground of this Argument (pp. 10 to 13 hereof). 

It is respectfully submitted that the action of the 
I rial ( ourt in sustaining the defective Informations 
should be reversed by this Honorable Court. 


2 

The aliened notice Regulation, or Regulations, under 
uhieh the Informations were filed are void and of no 
forer and effect, because not promulgated and published 
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as prodded In/ lair, i See bth ground of written .Mo¬ 
tions to Quash tin* Informations. Pee. 3, 5, II.) 

The authorities are uniform in holding that munieipnl 
regulations must not only he specifically pleaded, hut 
that they must also he proven: 

1). < \ v. Petty, .*17 App. 1). <\, 15b, <|noting 
Kohinson v. Tramway To., Ib4 Fed., 174: 

“The general rule is well settled {citing eases) 
that munieipal ordinanees and by-laws are not 
laws of whieli judicial notice will he taken, hut 
facts to he pleaded and proved.” 

See authorities collected on pages 25 to 32 of 
appellant’s brief in ('apita 1 Traction To. v. King, 
44 App. 1). <\, 315. 

See District v. dohnson, 1 Mackey, 51. 

• ' 7 


In the instance eases not only did the Informations 
neglect to sufficiently plead, or identify, tin* regulation 
or regulations tidied upon by the District, hut on trial 
no attempt mis made In/ the District to prore am/ rci/n- 
lation. As the District did not attempt to introduce in 
evidence any regulation whatsoever, then* is not a scin¬ 
tilla of evidence in the cases that tin* regulation, or regu¬ 
lations, relied upon hy the District, were ever promul¬ 
gated and published in accordance with law as provided 
by tin* Act of Dongrexs of dan. lib, 1SS7; 24 Stat., 3bS. 
Moreover, there is no definite showing in the cases that 
the District's counsel and the trial ('ourt relied upon 
the same alleged regulation, or regulations. It is not 


suflicient for the ('ommissioners of tin* District 


M » .>1111 


ply publish in pamphlet form a collection of so-called 
Police Regulations. Refore a regulation can accurately 
he said to he a binding and valid Police Regulation, it 
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must he promulgated aud published in conformity with 
law. The fact that there may he in existence a pam¬ 
phlet of so-called “Police Peculations” is no proof that 
each section therein contained has been promulgated 
and published in accordance with law. As was said by 
this Court in B. & O. It. Co. v. Fitzgerald, 35 App D 
(\, 110 : 

“It does not appear that any regulations were 
made and promulgated in the manner required 
b\ law on that date, but that, beginning on that 
date, the < 'ommissioners published, and continued 
thereafter to publish, every three* years, in pam¬ 
phlet form, all of the police regulations, original 
or amended, SUPPOSED to lu* in force at the 
time of the* publication.” 


3 

The allcjcd folic, ■ fc,/illation, or /{,■,/,ilatiom. under 
which the Informations were filed are raid and of no 
force and effect , because: 


Then deprive the defendants of property without 
dm process of Jan • and deny them equal protec¬ 
tion of the lairs; 

Because they are discriminatory in favor of those 
hold in fi special permits; 

Because of their preferential , unequal and dis¬ 
criminatory enforcement on the part of the public 
authorities ; 

Because of their uncertainty; (See 7th, 8th, 9th 
and 11th grounds of written Motions to Quash 
the Informations, Pec. 3-4-5, 9). 

And, th( Informations should have been qHashed 
because they do not neyative the fact of special 
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permits t/nnited tit defendants; ( K. 5. 0 i ; sum) 
beeause tin// do not allet/e tin ■ a p/tro.rimate hour 
of the allef/ed offenses; (Set* 15th ground of writ* 
Ion .Motion, Kim*. 4, 5. 0). 

If this < ’ourt should overrule defendants’ contention 
that tin* Police Regulations won* not properly before tin* 
trial Pourt and home cannot Ik* relied upon hero, then, 
we t;ik(* it. that we may refer lo the printed pamphlet of 
the so-railed Police Regulations, of duly 31, 1915. and 
alleged amendments thereof. 

The following are some of the alleged regula- 
t ions: 

Sec. 7, Art. IV. p. 32: “It shall he unlawful for 
any person to solicit patronage for public hacks 
on tin* public streets or grounds, but the fact that 
such public cab or hack displays a device to in¬ 
dicate that such cab or hack is not engaged shall 
not of itself be considered as soliciting patron¬ 
age.” 

Sec. S (same Art. and page): “* * * * 

when a public stand is occupied by the full num¬ 
ber of vehicles authorized, no other vehicle shall 
loiter or wait nearby to take a place vacant 
thereat.” 

Sec. 5t» of Art. XII provides: 

“A driver of a vehicle for hire, seeking employ¬ 
ment, shall not stop or loiter upon a street except 
at a public stand, nor shall he solicit passengers 
upon a street. 

Sec. 42, Art. XII, p. SS (formerly See. 43 bur 
number changed to 12 on Nov. lo, 1915, and fur- 
tin*!’ amended on March 3. 1917: “* * * no 








vehicle except a commercial vehicle loading or 
unloading shall, without special permit from the 
Commissioners of the District of Columbia, stand 
lor more than fifteen minutes at any place in the 
following streets and avenues, between the hours 
of eight o’clock a. m. and six o’clock p. m. on the 
secular days of the week. 

* 

14th street, between Pennsylvania Avenue and I 
street, northwest; 


The words ..mercial vehicles’ as used in this 

section shall not be held to include taxicabs, au¬ 
tomobiles for hire, public hacks or carriages or 
cabs for hire.” 

It is respectfully submitted that, if it is contended 

by the District that the Informations were brought 

under any one, or more, of the above-quoted regulations, 

then the Informations should have been quashed before 

trial ( R. 5) for uncertainty and ambiguity, or after trial 

( R. SM they should have been quashed, or the defendants 
acquitted. 

If it can be said that the defendants were charged 
with and found guilty of violating Sec. 56, Art. XII, it 
can also be said that, under the language of the Informa¬ 
tions, defendants could also have been charged with and 
found guilty of violating Sec. 7 or Sec. 8, Art. IV. .More¬ 
over, even if said Secs. 7 and 8 were out of the case, and 
Sec. 56 remained, then the inquiry presents itself as to 
the uncertainty and ambiguity between said Sec. 56 
and Sec. 42. The Informations do not allege the time 
of the day of the alleged offenses, and it might well be 
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that the 12:20 o'clock mentioned by the prosecuting 
witness (R. 5) was 12:20 a. m., and therefore not with¬ 
in the time prohibited by See. 42; and further, neither 
the informations nor the testimony negative the fact that 


defendants might have been at the place named in 
the Informations, testimony and See. 42, armed with 
a “special permit" to stand there more than fifteen 
minutes as provided in See. 42. Further, there is no 
allegation in the Informations, nor proof in the testi- 
mony, that defendants had been at the place mentioned 
in the Informations, testimony, and See. 42, for more 
than fifteen minutes. The proof is directly to the con¬ 
trary ( R. o, (>, 7, 8, 9). 

The Informations should, it is submitted, have been 
quashed for the uncertainty and ambiguity of the regu¬ 
lations, and in addition to this error of the Trial Court, 
the Trial Court also erred in not quashing the Informa¬ 
tions, or in not acquitting the defendants, because of the 
lack of allegation and proof in respect to the “special 
permit.-* 


If defendants when arrested had exhibited the “spe¬ 
cial permit" provided for in Sec. 42, then they could not 
have been convicted either under Sec. 42 or under Sec. 
5f>. It follows, therefore, that although the Informa¬ 
tions and evidence* an* silent in respect to “special per¬ 
mit," it not appearing whether defendants did, or did 
not, have “special permit,” the present Informations 
should have been quashed because Sec. 42 modifies Sec. 
56 as just shown. 

As was said Railroad Co. v. D. C., 10 App. D. C., Ill: 


“Xor can we assume that, in a prosecution in 
the Police Court for a violation of Section 19 
(here Sec. 50), that court would fail to hold it a 
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complete defense if it should b.. to appear 

tlut tin said \iolation was the neeessarv result, 
under prevailing natural conditions, of obedience 
to the commands of Section 17 (here complying 
ttith See. 42 in having special permit).” 

Both Sec. 42 and Sec. 5t! are inherently void in that 
nowhere do the regulations prescribe the conditions un¬ 
der which a special permit may be obtained from the 
< oinnussioners. On the face of the regulations, the 
matter is left to their arbitrary decision. The regnla- 
turns, therefore, are invalid. 

onion on Municipal Corporations, Vol. 3, note o 
1852, 5th Ed., says: 

"An ordinance creating a pleasure driveway 
which forbade the use of heavy vehicles thereon 
except by special permit of the city officials with¬ 
out prescribing any general conditions upon 
which such permission would lie granted, was 
held to be unreasonable and invalid as vesting 
the officers with arbitrary power;” citing Cicero 
Lumber Co. v. Town of Cicero, 17(i III. !>; see cases 
ciled on page 27 of said 176 III. 9. 

And this "special permit" clause comes within the 
condemnation of a similar clause in the case of Yick 
Wo. v. Hopkins, 1 IS r. S, 356, wherein the municipal 
ordinances in question forbade the doing of a certain 
thing, "without first having obtained the consent of 
the board of supervisors,” and were therefore held to 
be unconstitutional, null and void, the Supreme Court 

saying: 
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“They (ordinances in question) seemed intend¬ 
ed to confer and actually do confer, not a discre¬ 
tion to be exercised upon a consideration of the 
circumstances of each case, hut a naked and 
arbitrary power to give or hold consent, not only 
as to places, but as to persons. * * 

“The ordinance drawn in question 
does not prescribe a rule or conditions 

to which all similarly situated may conform. 

* * * 

“This conclusion, and the reason on which it 
is based, an* conclusions from tin* face of the 
ordinance, as to its necessary tendency and ulti¬ 
mate actual operation. In the present cases 
we are not obliged to reason from the probable 
to the actual and pass upon the validity of the 
ordinances complained of, as tried merely by the 
opportunities which their terms afford, of un¬ 
equal and unjust discrimination in their admin¬ 
istration. For the cases present the ordinances 
in actual operation, and the facts shown estab¬ 
lish an administration directed so exclusively 
against a particular class of persons as to war¬ 
rant and require the conclusion that whatever 
mav have been the intent of the ordinances as 
adopted, they are applied by the public authori¬ 
ties charged with their administration, and thus 
representing the State itself, with a mind so 
unequal and oppressive as to amount to a prac¬ 
tical denial by the State of that equal protection 
of the laws which is secured by the broad and 
benign provisions of the Fourteenth Amendment 
to the Constitution of the United States. * * * 

“While this consent of the supervisors is with- 





4 


15 


held from them and two others who have also 
petitioned, all of whom happen to he Chinese 
subjects,” 


l In the instant cases, the three defendants, 
and others, who happen to be individuals 
operating automobiles for hire, and who do 
not happen to Ik* operating Hotel, or Taxi¬ 
cab Companies, taxicabs), 

“eighty others, not Chinese” 

(In the instant cases, others who are taxi¬ 
cab and hotel corporations and their 
agents), 


“are permitted to carry on the same business 
under similar circumstances. * * * Tj le dis¬ 

crimination is therefore illegal, and the public 
administration which enforces it is a denial of 
the equal protection of the law and a violation 
of the Fourteenth Amendment of the Constitu¬ 
tion. The imprisonment of the petitioners is 
therefore illegal, and they must be discharged.” ’ 


It was commonly spoken of below, between tin* trial 
Justice, counsel for tin* District, and counsel for defend¬ 
ants, that these three cases are in the nature of “test” 
cases; and it is felt that the District on this writ of error 
will concede in its Brief or at bar that they are “test” 
cases, involving not only these three defendants but also 
a large number of others similarly situated. 


Henderson v. Wickam, <12 U. S. 259: 
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“In whatever language a statute may be 
framed, its purpose must 1m* determined hv its 
natural and reasonable effect." 

Chy Lung v. Freeman, 92 V. S. 275: 

“If. as we have endeavored to show in the opin- 
ion in the preceding eases, we are at libertv to 
look to the effect of a statute for the test of its 
constitutionality, the argument need go no fur¬ 
ther." 


The following evidence to be found in the Record 
shows that the alleged regulations are administered with 
discrimination against tin* three defendants and other 
similarly situated, and in favor of taxicab and hotel cor¬ 
porations and their agents who also operate automobiles 
< taxicabs} for hire. 


“I (tin* hack inspector) spoke to Mr. Ryan and 
asked him if In* knew’ In* was there in violation of 
tin* law, and la* said ‘I thought it was all rijrht, 
Mr. Collins, in tin* absence of a taxicab, to stand 
here.* I said ‘No, Will, you cannot do it.' I 
directed him to go to the station house and put 
up collateral, which he did. * * * 

That In* (witness) told Lempkie he was there 
in violation of law.* * * That all three vehi¬ 

cles were there approximately a couple of min¬ 
utes." i R. 6. > 


Witness Maupin, who “has charge of the taxi¬ 
cabs at the Willard Hotel," and whose salary is 
paid by the Federal Taxicab Company, testified 
that the arrests in question were made “after all 
our machines had gone," and that the three de¬ 
fendants “were standing just where the Federal 
taxicabs stand there every dav * * * that at 
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that time there were not any of the Federal taxi¬ 
cabs there, it was about train time”; * * * 

that defendants “were standing there just like 
the Federal cabs stand there, in the same way. 

That the Federal Taxicab Fompany is 
a separate corporation from the New Willard 
Hotel Fompany; that they have two or three* cor¬ 
porations. * * that so far as he knew tin* 

general arrangement is that ‘the Willard gets 15 
per cent of the fares charged to users of those 
cabs of the* Federal Taxicab Foil)puny on tin* west 
side of 14th street.' " i K. 7-S. | 

W it ness Sanford, who was a footman at the 
NN illard Hotel, at the* 14th street entrance of the 
hotel, near which tin* three defendants were ar¬ 
rested. said that In* did not see them until they 
were arrested, and then— 

“Q- Where did you see them? 

A. Right on tin* taxicab stand there. 

Q- What taxicab stand? 


A. The Federal Taxicab stand. 

Q* The Federal Taxicab stand? 

A. It may be. The hotel stand there" 


"(2. How long did you see them stand at this 
Place that is usually occupied by the Taxicab 
Company? 

A. I do not remember seeing them come there 
at all. When I noticed them Mr. Collins was on 
one of tin* cars driving away." (R. 8.) 


See Furry v. I). F., 14 App. I). F. 423. 

It will be noticed that there were only three witnesses 
produced by the District; one Collins, a police officer 
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who is tin* hack inspector of the District < K. .*»i ; the wit¬ 
ness Maupin, who, notwithstanding that his salary is 
paid by the Federal Taxicah rompany, contended that 
he was an employee of the New Willard Hotel rompany 
lit i -8 i ; and the witness Sanford, an employee of the 
same hotel, and tin* footman at the hotel entrance near 
which defendants were arrested. 


it is 
under 
should 


respectfully submitted that, for tin* reasons stated 
this 3rd ground of argument, the trial Tourt 
he reversed by this Honorable Tourt. 


4 


77/c alleged l*idicc Itcj/iilutiim , or Uet/ntat ions, under 
"'hi<'l> thr Informations were pled are mid and of no 
forty anti effect , been use then are unreasonable. (See 
10th ground of written Motions to Quash, Kec. 3-4, 5, 9. i 
In the case of I). <\ v. Hazel, 10 App. D. <\, 283, this 
f ourt said that the reasonableness of a regulation “is 
a question of fact to lx* determined upon testimony, ami 
not a question of law for determination by a court with¬ 
out reference to tin* circumstances." See also Moore 


v. I>. <\, 12 App. I). <\, 537. 

In the instant cases there is a concession of record 
( K. 51, which clearly sets forth the circumstances show¬ 
ing. beyond any doubt, that the regulations, which pur¬ 
port to make it an offense for the driver of an automobile 
fot hire “seeking employment," to “stop or loiter upon 
a street except at a public stand, ' are absolutely void 
and of no force and effect because of their unreason¬ 
ableness. 

It is respectfully submitted that the alleged Police 
Regulations, which purport to make it unlawful for 
dr hers of automobiles foi* hire to stand, or stop, or 
loiter, while seeking employment other than at their 
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designated public stands, or even to be moving on the 
streets at a lawful rate of speed soliciting patronage, 
are unreasonable, unequal and discriminatory in their 
actual operation, because the evidence shows that from 
•Tuly 1, 1917, to March 22, 1918 (date of trial), the 
District had licensed for that part of the fiscal year 
ending June 30, 1918, only 02 drivers of horse-drawn 
vehicles, and had already at the same time licensed 718 
drivers of automobiles for hire, and the evidence further 
shows that the District at the same time (by Sec 2 ns 
"mended, Art. IV, of I*„li,-o Regulations) had provided 
for only 22 public stands with spaces for only 97 auto¬ 
mobiles for hire, while also providing at the same time 
for 31 stands with spaces for 154 horse-drawn vehicles 
Notwithstanding that the District exacted a fee from 
and had licensed 718 automobiles for hire, the alleged 
regulations practically prevented (531 (or over 6/7th"of 
the number licensed) from doing the business on the 
streets for which they were licensed; yet these same 
regulations provided at the same time spaces (154) on 
the public stands for more than two-thirds of the horse- 
drawn vehicles actually licensed. The regulations are 
unreasonable, unequal and discriminatory in that they 
have not kept apace with the growth of the trade or 
occupation (vehicles for hire), and they are evidentlv 
based on conditions existing years ago when automobiles 
were not so numerous as at the time of the trial below, 
on the conditions of years ago when the number of horse- 
drawn vehicles for hire was much greater than at pres¬ 
ent, and when their number greatly exceeded the num¬ 
ber of automobiles for hire. It is a matter of common 
knowledge and of ordinary observation that at the date 
of trial below, at present, and for many years past the 
conditions referred to above were, and are, reversed. 
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It is felt that an analysis of the figures set forth in 
sai<l concession (I{. 5i demonstrates so clearly the gross 
unreasonableness of the regulations, that the Trial Court 
should be reversed in respect thereto, without the cita¬ 
tion of authorities. 

5 

The alhyed I'oliee Itcgulation. or Uegu tat ions, under 
irhich the I u format inns irere filed are void and of no 
force and effect; 

Been use they do not charge that the arts com plained 
of constituted an (distraction to the general public, and 
because theg do not set forth any art or acts whatsoever 
(‘onsiitntiny an obstruction to the general public. (See 
12th and Kith grounds of Motions to Quash, Kee. 4, 5, 0. > 

And, the defendants should hare been acquitted at the 
(dose of the District's ease: 

liecause the evidence failed to show that defendants 
irere guilty of "loitering" or of "stopping," or of “ loit¬ 
ering and stopping " 

And the evidence not wily failed to shoir that the acts 
complained of obstructed the general public, but on the 
contrary the evidence showed affirmatively that the de¬ 
fendants irere not guilty of any sin li obstruction (K. 0). 

Hoth the Informations and evidence are deficient in 
that they fail to show that the acts complained of ob¬ 
structed the general public. Moreover, there is no proof 
in the case that the defendants “did stop and loiter." 
There is absolutely no testimony in the case to suit- 
port tin* charge of loitering, because witness Collins, who 
was the only witness seeing defendants before their ar¬ 
rest ( K. 5, <i, 7>, testified that the three* automobiles 
were standing still from the time he first saw them up to 
tin* time of arrest. Cmler the decision in Stephens v. 
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U;';;,. 1 “ - 7 V l,e a,t ,,f •*•»«««»*does 

r , 01 eP, "» ; means slow movement 

and not lack of all movement. 

On the charge of stopping, of course, the fact that the 
automobiles were standing still may of itself he proof 

' Hto PP*“«- We, : ster defines “stop" as “to cease from 

‘.“ V I '" > IO " °'' a<t,on " sill,e » however, no witness saw 
" * automobiles in the act of stopping, and they were 

anl.v seen afterwards, when they were standing still. 

„ le, ‘“. IS "" "' stll " ,m .v the cases that the drivers while 

ZtZi . V ,li<l 8t,, P " T <* sustain a comic 

non on the charge of stopping, the testimony must not 

Sh °' V ,h< ‘ st,, PPing. hut that it was done “while 
seeking employment.- (The question of “sinking .- 

EeST tT Tr" th ° ,,ext and la *< Ground 
ieof.) The testimony in the cases is that the auto- 

rtand^biiTu^landing at a place not a public hack 

hut illec l<! •" Onnaflons (1 " not charge “standing” 
inent. *ge PP, " S a " d '° iterin *’ "Idle sinking employ- 

In tin- case of Stephens v. |>. App ,> ( . 0 - () 

li "'" e Was sl,, PI"'"- a,,, l loitering, and it was said I 

"It is expressly shown that ..efendant did not 

*to/> 011 the street,” 

; ia the pr™ mtses there is.. of 

loitering) 

"and the information being for stopping „ru1 
loitering, ,f he was not guilty of stopping he 
t ould not haye been guilty of stopping and loiter- 

I U^. 

1 In the present cases defendants were not 

guilty of loitering, and so cannot he guilty 

<d stopping and loitering 1 

^ * • 



“Hut assuming that tin* information could be 
ii*n*l us being in the alternative, and that, upon 
a charge of stopping and loitering, he could la* 
held for loitering alone," 

i Here for stopping alone >, 

"the men* fact that tin* defendant drove his ve¬ 
hicle slowly along the streets, and turned and re 

turned upon the same street, does not necessarilv 

• 

constitute loitering in the sense of the law. To 
loiter, according to the lexicographers, means to 
be ft loir in morintj , to delay," etc. * * * ti 1( . 

first of those meanings will apply in the present 
case, but to la* slow in moving is not a misde¬ 
meanor, and cannot well be made such unless it 
operates as an obstruction to the general public. 

Mere proof, therefore, of slow move¬ 
ment, * * * is not sufficient to show a viola¬ 

tion of municipal ordinance, when there is no evi¬ 
dence to show obstruction therobv to the general 
public; for the loitering contemplated by the or¬ 
dinance is such as is obstructive to the general 
public, and it is the convenience of the general 
public which is sought to be guarded bv the regu- 
lation." 

In the instant cases, we are not left in doubt as to 
whether or not the standing of the automobiles on the 
street constituted an obstruction to the general public, 
because the evidence is all to the contrary,—that the 
standing was not such an obstruction. Witness rollins, 
who was the only witness testifying as to seeing the de 
fendants before their arrest, said that he first saw the 
defendants only about two minutes ( K. 7 ) before arrest¬ 
ing them, and that the three defendants “were sitting 
just quietly in their seals"; 
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“Q. Doing nothing? 
A. No, sir. 


Q. There was no sound nor motion on their 
part, they were just sitting there quietly? 

A. dust sitting there quietly, yes"; 

and that “ these three vehicles ire re not obstructing 
traffic in an // tea if there \ and “ there ira.s plenty of room 
for traffic to t/o south on Fourteenth street"; ( K. 5-(i-T i. 

In the ease of Gassenheimer v. I). <\, 25 App. D. (\ 

179, this ('ourt said: 


“We are of opinion that proof that an auto 
mobile stood in front of a hotel for two hours is 
not sufficient to sustain a conviction that the free 
passageway of a street lias been unnecessarily oh- 

t 

structed and traffic thereon hindered and delayed. 

no affirmative testimony 
whatever to show that traffic was delayed or hin¬ 
dered, to the slightest degree, by reason thereof'; 


and reversed tin* Police ('ourt, with instructions to dis¬ 
charge the defendant. 

It is respectfully submitted that the Informations 
should have been quashed below; or that, at all events, 
the defendants should have been discharged at the dose 
of the District's case, upon the authority of tin* Stephens 
and (rassenhniiner eases, supra. 


6 

The Informations acre defective and insufficient and 
should hare been quashed , and the evidence teas insuf¬ 
ficient to support convictions of defendants; 

liecu use the /n formations and the evidence , in respect 



24 


to the coHcinsitfn "seeking employment," irrre both tie- 
firirnt in not. respectively, alleging and proving the act 
t>v acts supporting that general conclusion . ( See 12th 

and 1 Tth grounds of written Motions to Quash, and mo¬ 
tion made at c lose of District’s ease 1 , Rec. 4, 5, 9.) 

Tuder Sec. 2, as amended, Art. IV, of alleged Police 
Regulations, certain parts of the streets are designated 
and set apart as public- “hac k stands”—some of these 
stands being designated for automobile's for hire*, and 
some for horse-drawn vehicles for hire (R. 5), and under 
another sec tion. Sec. 5b, Art. XII, the drivers of such 
automobiles arc* arrested and convicted in the Police 
< ourt, if they, “seeking employment," “stop or loiter" 
ai other than a stand designated for automobile's for 
hire, and under another section. Sec. 7, Art. IV, they 
an* arrested if they solicit patronage ( which would seem 
to he* synonymous with “seeking employment”) except 
at such stands even when not stopping or loitering, that 
is, while* standing or moving (where the moving is not 
loitering). And, in these prosecutions they are found 
guilty of -*\ iolation of Police Regulations" without the* 
Informations or the judgments (R. 1-2) specifying the 
particular section, although there may have be*en no evi¬ 
dence whatsoever of “seeking employment,” or of 
“soliciting patronage*" other than proof that they are 
1 i* cased drivers of automobiles for hire, and being seen 
just sitting there cpiietly" ( R. 7), and displaying, or not 
displaying a “For Hire*" sign on their automobiles 
( R. b-7i, as was done in the cases of the three de¬ 
fendants here*, notwithstanding the fact that another 
section, Sec. 7, Art. IV, expressly provides that: 


“ I he fact that such cab or hack displays a de- 
' ice to indicate that such cab or hack is not 
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engaged shall not of itself be considered as solicit¬ 
ing patronage.” 

« 

In the present cases, the Informations alleged only 
the general conclusion, viz: “seeking employment,” 
(R. 2), without setting forth what act or acts consti¬ 
tuted the basis of such conclusion; and the testimony 
of the prosecuting witness, the Hack Inspector of said 
District, who was the only witness testifying as to 
seeing defendants prior to their arrest, fails to show any 
act or acts whatever on the part of defendants consti¬ 
tuting “seeking employment.” It was necessary for the 
District not only to allege the acts supporting that con¬ 
clusion, but also to prove them on trial; and the Dis¬ 
trict failed in both instances. Under the regulations, 
it is no offense for the driver of an automobile for 
hire to loiter, or to stop, or to stand, at a place not a 
public hack stand. The (fist of the offense charged in 
the regulation (Sec. 56, Art. XII), is that the arts 
of stopping or loitering were done while “seeking em¬ 
ployment.” And “seeking employment” is not to be 
inferred from the mere fact that a defendant mav be 
a driver of a licensed automobile for hire and was seen 
standing on 14th Street at the place named in the In¬ 
formation and evidence, and displaying or not display¬ 
ing “For Hire” signs and wearing license badges, or 
having numbers on his lamps ( R. 5-6-7), because the “For 
Hire” signs are negatived by Sec. 7, Art, IV. The Dis¬ 
trict should have affirmatively charged and proved the 
acts of defendants—how, in what manner, or in what 
way, etc., the defendants were “seeking employment.” 
It might well be that defendants were waiting for pas¬ 
sengers, who had engaged them elsewhere, perhaps at a 
public hack stand, and who had gone into the hotel; and 


that, therefore, the defendants were not “seeking em 
ployment," hut at the place and time charged, hut were 
under actual hire. See flic <'4is(‘ of /ionics r. 1). (\‘ iM 
-!/>/>. /). 458. 

However, under the law, we do not have to surmise 
as to what defendants were doing at the time of their 
arrest, because the defendants do not have to prove that 
they were not “seeking employment," hut it was the 
dut\ of the District first to allege tin* facts constituting 
“seeking employment/’ and then the harden of proof 
was upon the District to establish, beyond all reasonable 
doubt, that the defendants were in fact “seeking em- 
ployment.” 

It is respectfully submitted that the actions of the 
Trial Court in not quashing the Informations, and in 
not dischargin'; the defendants 1 1{. 4. 5. 9) were errone¬ 
ous and dearly at variance with the recent decision of 
this Court in the “picketin';" cases of Hunter et ul„ v. 
I*. C„ decided March 4. HtlS, 4(i \V. I,. Hep. 149, wherein 
it was said : 


“It is urged by counsel for the District of t\> 
lumhin, in support of tin* sufficiency of tin* infor¬ 
mation. that it is drawn in tin* language of the 
statute. This is by no means an infallible rule 
of criminal pleading. The statute here describes 
only the nature of the offense prohibited in gen¬ 
era! terms. Its mere repetition in the informa 
tion, without averments disclosing the particulars 
of the alleged offense, states nothing upon which 
an issue can be formed. * * * 

Doth the assembling" (here the seeking employ¬ 
ment} “and the overt act art* essential to make 
the offense*. * * * 




Tin* information is defective, in that it fails to 
set out tin* acts committed by the defendants 
which constituted the crowding and obstructing” 
(here, tin* acts which constituted the seeking em¬ 
ployment). 

CONCLUSION. 

It is respectfully submitted that, for the reasons here¬ 
inbefore set forth, the actions of the Police Court com¬ 
plained of in the Assignments of Error herein, should be 
reversed by this Honorable Court in respect to all three 
said Assignments of Error. 

Respectfully submitted: 


Daniel \V. (VDonoghue, 
Amuru A. Alexander, 
Albert I). Esher, 

Attorneys for Plaintiffs in Error 





